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2-31.  In addition, the Regional Board concluded that Shipyard operations required 

use of hazardous substances at or near the waterfront, including abrasive grit, paint, 

oils, lubricants, grease, fuels, weld, detergents, cleaners, rust inhibitors, paint 

thinners, solvents, degreasers, acids, caustics, resins, adhesives, cements, sealants, 

and chlorines—which resulted in the generation of wastes, such as abrasive blast 

waste, paint, bilge and oily wastewater, blast wastewater, oils, sludges, solvents, 

thinners, scrap metal, welding rods, and other miscellaneous wastes.  See Id.  The 

Regional Board found that discharges resulting from these activities contributed to 

the pollution of the South Yard.  Id. 

4. The San Diego Unified Port District 

In 1963, the Port District took ownership of the South Yard, as trustee, and 

continued to lease the South Yard to NASSCO and others.  Id., at Ex.1, at ¶ 11.  

The Port District also has owned and operated an MS4 system, as co-permittee, 

from 1963 to the present, which contributed pollution to the South Yard.  Id., at 

Ex. 1, at ¶ 11; Id., at Ex. 2, at 11-5.  The Regional Board found that  

The Port District also owns and operates a municipal 
separate storm sewer system (MS4) through which it 
discharges waste commonly found in urban runoff to San 
Diego Bay subject to the terms and conditions of an 
NPDES Storm Water Permit. The San Diego Water 
Board finds that the Port District has discharged urban 
storm water containing waste directly or indirectly to San 
Diego Bay at the Shipyard Sediment Site. The waste 
includes metals (arsenic, cadmium, chromium, copper, 
lead, mercury, nickel, silver, and zinc), total suspended 
solids, sediment (due to anthropogenic activities), 
petroleum products, and synthetic organics (pesticides, 
herbicides, and PCBs).   

The urban storm water containing waste that has 
discharged from the on-site and off-site MS4 has 
contributed to the accumulation of pollutants in the 
marine sediments at the Shipyard Sediment Site to levels, 
that cause, and threaten to cause, conditions of pollution, 
contamination, and nuisance by exceeding applicable 
water quality objectives for toxic pollutants in San Diego 
Bay. 

Id., at Ex. 1, at ¶ 11 
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C. The Proposed Settlement Terms 

On September 26, 2013, the Settling South Parties reached agreement on the 

principle terms of this settlement under the oversight of Mr. Gallagher and 

Magistrate Judge Bernard Skomal.  Richardson Decl., at ¶ 12.  Pursuant to the 

proposed settlement and without admitting liability, NASSCO is agreeing to 

perform the cleanup of the South Yard through to its completion, and the United 

States is agreeing to pay $991,024.78 in full and final settlement of NASSCO’s 

claims for past response costs against the Navy, and $6,765,000 cash towards the 

South Yard cleanup. 5  In the event of a South Yard Re-Opening Event, the United 

States also will agree to pay 33% of future response costs in the South Yard that 

exceed the sum of $20,500,000.  This work will effectuate the selected remedy for 

the South Yard, and promote the well-recognized CERCLA and judicial goals of 

promoting settlements with finality.  In addition, the Settling South Parties have 

agreed to mutually release all claims against each other related to the remedial 

footprint for the South Yard—subject to certain enumerated exclusions—and 

dismiss, with prejudice, their claims against each other in this litigation.6   

                                           
5 Notwithstanding the obligations of NASSCO under the agreement, NASSCO 

believes that its reasonable allocation of response costs related to the South Yard 
is no more than 37%, and is likely significantly less, particularly in light of the 
100+ years of discharges of hazardous substances to the South Yard by the City.  
The Settlement Agreement reserves to NASSCO the right to seek the remainder 
of past and future response costs from others, such as the City, that contributed 
significant contamination to San Diego Bay.   

6 The exclusions cover claims and liabilities associated with (i) future regulation of 
the Site that is not part of the CAO, including without limitation the application 
of the Water Quality Control Plan for Enclosed Bays and Estuaries, Part 1 
Sediment Quality, the Phase II Sediment Quality Objectives for Enclosed Bays 
and Estuaries of California, and any other sediment quality objectives to be 
developed by the State Water Resources Control Board; (ii) other ongoing and 
future enforcement actions at the Site that are not part of the CAO, including 
without limitation enforcement actions involving TMDLs for Chollas Creek, and 
enforcement actions related to the resuspension of existing contaminants; (iii) 
acts or omissions of third parties; (iv) any claims involving natural resource 
damages or any claims or actions regarding the Site brought by or on behalf of 
the United States Environmental Protection Agency or a natural resource trustee; 
and (v) any amendment to the CAO relating to the portion of polygon SW29 that 
is excluded in the CAO.  
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The proposed settlement takes into consideration the current factual record, 

the potential litigation risk, and the parties’ interests in avoiding the substantial 

costs of completing fact and expert discovery, preparing for trial, and presenting its 

defense and prosecution of claims.  Richardson Decl., ¶ 14.  The proposed 

settlement is also contingent upon the Court’s issuance of an order approving the 

settlement and barring contribution against the Settling South Parties.  Id.  As 

discussed below, these terms are fair, reasonable, and consistent with CERCLA. 

III. STANDARD OF REVIEW  

A. Courts May Approve Settlements and Issue Bar Orders Under 

CERCLA 

CERCLA has two main objectives:  (1) to achieve the prompt and effective 

cleanup of hazardous waste sites, and (2) to allocate the cost of cleanup to those 

responsible for the contamination.  United States v. Cannons Eng’g Corp., 899 F. 2d 

79, 90-91 (1st Cir. 1990)).  Settlements are favored because they reduce the amount 

of money spent litigating, and increase the amount of time and money cleaning up 

environmental hazards.  See, e.g., United States v. Acorn Eng’g Co., 221 F.R.D. 530, 

537 (C.D. Cal. 2004).  Because settlement is consistent with CERCLA’s primary 

goals, courts frequently exercise their authority to dismiss or bar claims against 

settling parties for contribution or response costs in order to facilitate settlement of 

multi-party CERCLA litigation.  Adobe Lumber, Inc. v. Hellman, No. Civ. 05-1510 

WBS EFB, 2009 U.S. Dist. LEXIS 10569 at *14 (E.D. Cal. Feb. 2, 2009) (citing In 

re Heritage Bond Litig., 546 F.3d 667, 677 (9th Cir. 2008)).   

To obtain judicial approval, a good faith settlement must be fair, reasonable, 

and consistent with the purposes of CERCLA.  SEC v. Randolph, 736 F.2d 525, 

529 (9th Cir. 1984) (“Unless a consent decree is unfair, inadequate, or 

unreasonable, it ought to be approved”); see also Stearns & Foster Bedding Co. v. 

Franklin Holding Corp., 947 F. Supp. 790, 813 (D.N.J. 1996).  In exercising 

discretion to approve good faith settlements, “[i]t is not the Court’s function to 
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determine whether [the proposal] is the best possible settlement that could have 

been obtained [or one which the court itself might have fashioned,] but rather 

‘whether the settlement is within the reaches of the public interest.’”  United States 

v. Cannons Eng’g Corp., 720 F. Supp. 1027, 1036 (D. Mass 1989), aff’d, 899 F. 2d 

79 (1st Cir. 1990) (citation omitted).   

“To facilitate settlement in multi-party litigation, a court may review 

settlements and issue bar orders that discharge all claims of contribution by 

nonsettling [parties] against settling [parties].”  Adobe Lumber, 2009 U.S. Dist. 

LEXIS 10569 at *14.  CERCLA further provides that any person who has settled 

with the United States or a state “in an administrative or judicially approved 

settlement” may receive protection from contribution claims regarding matters 

addressed in the settlement.  42 U.S.C. § 9613(f)(2).  A CERCLA settlement 

between private parties may also bar future claims by non-settling parties.  Team 

Enters., LLC v. Western Inv. Real Estate Trust, No. 1:08-cv-00872-LJO-SMS, 

2011 U.S. Dist. LEXIS 147686, *13 (E.D. Cal. Dec. 22, 2011) (barring claims 

“whether they are brought pursuant to CERCLA or pursuant to any other federal or 

state law.”).   

IV. DISCUSSION 

The Court should approve the instant Settlement Agreement and issue a 

contribution bar because the settlement was entered into after extensive mediation 

and litigation of the facts and law, is procedurally and substantively fair, 

reasonable, and furthers the intent and goals of CERCLA and California Code of 

Civil Procedure sections 877 and 877.6.   

A. The Settlement Agreement Is Entitled To A Presumption Of 

Fairness 

In the Ninth Circuit, settlements generally are entitled to a presumption of 

fairness where, as here, (1) counsel is experienced in similar litigation; (2) 

settlement was reached through arm’s length negotiations; and (3) investigation 

Case 3:09-cv-02275-WQH-BGS   Document 367-1   Filed 11/05/13   Page 18 of 32

CBlank
Typewritten Text

CBlank
Typewritten Text
Attachment B-4c

CBlank
Typewritten Text
53



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 

 
ATTORNEYS AT LAW 

SAN DIEGO 
 

 SD\1358686.4 
 12 Case No. 09-CV-2275 WQH (BGS)

MEMO OF P’S & A’S ISO MOTION FOR 
DETERMINATION OF GOOD FAITH SETTLEMENT

  
 

and discovery are sufficient to allow counsel and the court to act intelligently.  

Linney v. Cellular Alaska P’ship, Nos. C-96-3008 DLJ, C-97-0203 DLJ, C-97-

0425 DLJ, C-97-0457 DLJ, 1997 U.S. Dist. LEXIS 24300, at **15 -16 (N.D. Cal. 

July 18, 1997), aff’d, 151 F.3d 1234 (9th Cir. 1998).  Here, the settlement 

agreement was entered into in good faith after extensive, arm’s length settlement 

discussions between sophisticated parties represented by counsel experienced in 

these matters, with the oversight of an experienced mediator.  Further, the 

settlement agreement is the result of years of investigation and litigation in the 

administrative proceeding, and years of litigation in this federal court, which, 

collectively, involved depositions, document productions, hearings, discovery 

responses, compilation of a voluminous administrative record, and extensive 

settlement discussions.  Richardson Decl. at ¶¶ 7, 10.  A presumption of fairness is 

therefore appropriate in this case; however, even absent such a presumption, the 

Settlement Agreement meets the fairness test under CERCLA.   

B. The Settlement Agreement Is Procedurally Fair 

Under CERCLA, “fairness” has both procedural and substantive 

components.  To measure procedural fairness, courts typically attempt to gauge the 

candor, openness, and bargaining balance of the settlement negotiation process.  

Negotiation of a settlement at arm’s length is a primary indicator of procedural 

fairness.  See Patterson v. Envt’l Response Trust v. Autocare 2000, Inc., Civ -F 01-

6606 OWW LJO, 2002 U.S. Dist. LEXIS 28323, at *22 (E.D. Cal. June 28, 2002).  

The Settlement Agreement at issue is the product of lengthy and vigorous 

settlement discussions between sophisticated parties and counsel, overseen by both 

an independent mediator and Magistrate Judge Skomal.  Richardson Decl., at ¶ 8.  

The settlement was preceded by over fifteen years of administrative proceedings 

before the Regional Board, five years of mediation, and four years of litigation—

including extensive discovery on liability and allocation issues during the 
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administrative and federal court proceedings.7  Id., at ¶¶ 3-12.  As part of the 

administrative proceedings, the Regional Board compiled an administrative record 

documenting the South Parties’ liability at the Site, consisting of over 400,000 

pages of documents.  Id., at ¶ 7.  The South Parties also engaged in numerous 

mediation sessions, often weekly, spanning more than five years.  Id., at 8. 

In sum, the Regional Board’s liability findings, the lengthy, arms-length 

negotiations (in which all South Parties participated), and the voluminous record 

supporting the proposed settlement, along with the active involvement of the 

mediator and the Court, demonstrate that the settlement was negotiated in good 

faith and is procedurally fair. 

1. The Settlement Agreement Is Substantively Fair 

Substantive fairness requires that the settlement terms “be based upon, and 

roughly correlated with, some acceptable measure of comparative fault, 

apportioning liability among the settling parties according to rational (if 

necessarily imprecise) estimates of how much harm each PRP has done.”  

Cannons, 899 F. 2d, at 87.  Courts will uphold the terms of a settlement so long as 

“the measure of comparative fault” on which the settlement terms are based is not 

“arbitrary, capricious, and devoid of a rational basis.”  Id. 

a. The Proposed Allocations Are Consistent With The 

Parties’ Alleged Activities And “Time On The Risk”  

The Settlement Agreement contemplates that NASSCO will perform the 

cleanup, and the United States will pay $991,024.78 in full and final settlement of 

NASSCO’s claims against the Navy for past response costs, and will contribute 

$6,765,000 to be used for the cleanup of the South Yard.  In the event that future 

cleanup costs in the South Yard exceed the sum of $20,500,000, the United States 

                                           
7 In the federal litigation alone, this discovery included over 2672 written requests 

and the exchange of over 315,000 pages of documents, assuring both full 
disclosure and adversarial negotiation.  Id., at ¶ 10.   
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also will agree to pay 33% of such costs.  NASSCO believes that its reasonable 

allocation for response costs related to the South Yard is no more than 37%, and 

would likely be significantly less, if this matter were to be litigated.  The Regional 

Board’s Order contains detailed findings that support allocating 33% of response 

costs to the Navy, and a maximum of 37% of response costs to NASSCO.  

Moreover, these proposed allocations are consistent with the respective parties’ 

activities, time on the risk, and alleged discharges, as set forth in the Order.  

Liability and allocation issues were also fully briefed as part of the mediation 

process, and the Settlement Agreement is consistent with CERCLA’s equitable 

allocation principles, and the allocation methodologies approved in Burlington 

Northern & Santa Fe Railway Co. v. United States, 556 U.S. 599 (2009).  

Richardson Decl., at ¶ 11. 

b. The Proposed Allocations Are Consistent With The 

Gore  Factors 

NASSCO’s settlement obligations are also consistent with the “Gore 

Factors” that  courts often consider in exercising their authority to allocate costs 

under CERCLA section 113, which  include: (1) the ability of the parties to 

demonstrate that their contribution to a discharge, release, or disposal of a 

hazardous waste can be distinguished; (2) the amount of hazardous waste involved; 

(3) the toxicity of the hazardous waste involved; (4) the degree of involvement by 

the parties in the generation, transportation, treatment, storage, or disposal of the 

hazardous waste, especially waste driving the remediation; (5) the degree of care 

exercised by the parties with respect to the hazardous waste concerned, taking into 

account the characteristics of such hazardous waste; and (6) the degree of 

cooperation by the parties with Federal, State, or local officials to prevent harm to 

the public health or the environment.  Ashley II of Charleston, LLC v. PCS 

Nitrogen, Inc., 746 F. Supp. 2d 692, 741 (D.S.C. Oct. 13, 2010).   
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Applying the Gore Factors to the facts of this case confirms that NASSCO’s 

obligations, i.e., performing the entire remediation, and paying no more than 37% 

of the cleanup costs, constitutes a reasonable estimate of NASSCO’s equitable 

share of liability for the South Yard.  NASSCO was the last tenant to come to the 

South Yard, and the majority of its tenancy occurred during a climate of 

environmental regulation and heightened sensitivity to such issues.  For example, 

NASSCO was subject to the most significant environmental laws and regulations 

for the majority of its tenancy:  (1) the Clean Water Act in 1972; (2) the Resource 

Conservation and Recovery Act in 1976; and (3) CERCLA in 1980, after the 

passage of which industrial operations, including NASSCO’s, became subject to 

heightened regulation and scrutiny.  NASSCO has been regulated under Waste 

Discharge Requirements via a National Pollutant Discharge Elimination System 

(“NPDES”) permit since 1974.  RJN at Ex. 2, at 2-11.  Pursuant to those NPDES 

requirements, NASSCO was required to develop and implement Best Management 

Practices (“BMPs”) to limit discharges to the San Diego Bay.  NASSCO has also 

made additional efforts to minimize the impact of its business on the bay, above 

and beyond its permit requirements.  For example, in the early 1990s, NASSCO 

initiated capture of all first-flush stormwater from high-risk areas, and, by 2000, 

essentially became a zero discharge facility for stormwater—at a significant cost to 

the company.  Id., at Ex. 2, at 2-3.  Because NASSCO largely has operated during 

a time period of environmental regulation and reduced use of certain contaminants 

of concern (with, for example, PCBs banned in 1979), the amount and toxicity of 

hazardous substances used and released by NASSCO is much less than past 

owners and tenants at the South Yard.  See  USEPA Basic Information – 

Polycholorinated Biphenyls (PCBs), 

http://www.epa.gov/wastes/hazard/tsd/pcbs/about.htm (last visited Oct. 10, 2013) 

(confirming that PCBs were banned by 1979).   
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